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ffii.
t;;:)i

*.,* Dear sir,

,,,::'r I rvrite to inform you that following a preliminuy examination of the adruissibility of
.; ths ahovo upplication on 22 Maroh 2007, the President of the Chamber to wbich the case has
.] boon allocated decided, under Rule 54 $ 2 (b) of the Rules of C*rurt, that notioe of the

'ni:,,, application should be given to the Coveormc,nt of Swoden and that the Govorrunent should be' ' " invited to submit written obsewations on thc a&nissibility and merits t>'f the case.

The Govsnrnreff have been requatted to deal with tho quastions ser out in the annex to
this letter.

The Govornrne'nt have been requested to submit their obsen'ations by 10 Juty 2002.
Tlrese will be $ent to you in order that you nruy subruit wrttten observrrrion.t in reply on behalf
o{rthe applicauts.

I would intbrm you that at this ,stage of the proceeding$, uccording to Rule 34 g 3. all
communication.s 01'applioants or their repft$entbtivss shall as a rule be made in tlne oii lhe
Court'$ official languages" English or Frensh.

I encloso for your information a statement of tbcts preptred by tho Regrstry.

.DXncsF. polrrlS/ post^l  Dptellfir 1luniloNl[ lNtlrfigl! rff]corrrilx/r^).:
C:ONSIJIL DE I-'F.I.IROPE I COUNCIL OF EIIIIOPS 00 33 (0)3 88 4t 20 l8 hrrp'llwww,cchi.coc.irx OO f f fOlf A8 i f .Zf SO

F - fr7m5 STtlASlrOrJR(i (:EDEX
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Lasrly. I would infornr you that et this stage of _the prooeedings tlee 199{ 
"itt 

may be

appfied foiundcr tho Corut's ieggl eid scheme by appliconts who have insufficient means to

payforlegalrepresentation.lenlloseacopyoftieiJl..,ontchapteroftheRulesofCourtfor
y.ur informotion. you should lct me kno* u,* soon as possiblt whether an application fbr

icgal aicl will bo murls in thCI prcsent case, 'llhe nccss$ary forms will tlren bc seirt tQ you'

Yours tbithfullY,
i

tt ,ll
U,{mo

Santiaeo Quesada
Sestion Registrar

Encs: Statement of facts and Qucstions
Chapter X
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THIRD SECTION

Applioation no' 3901 3/04
by HnNDOLSDALEN SAMI VIII-AGE and Otheru

against Sweden
lodged rrn 29 OctoberZAA4

Statement of Facts

TI-IE FACTS

The applicants aro tho tbllowing tbur Swedish Sami villages (samebyar):
.Handiilsdalen, Mittfldalcn" TflssAscn aod Ruvhtcn Sijte (formerly Tiinntis).
They are all situated in the municipality of Hiirjcdalcn in the county of
Jiirntland. They are represented before the Court by Mr J. SiidergrEn and
M"r C. Crafoord, lawycrs practising iu Stocl:holm.

The fdots of the c&ss, as submitted by rhe applicanL*, may he summarired
as tbllows.

The Samis have since ancient tinres inhabited the norlhern parts of
Soandinavia zurd ths Kola Peninsu'l&. Originally living by hunting, fishing
and collecting, the Sami activities ohunged over time to concern mainly
reindeer hording, Their historioal use of the land has given riso to a spocial
right to real estate, the rei-ntleer hording right, Presently regulated in Sweden
by the Reindeer Hcrding Act (Rcnniiringslagen, l97L:437), it comprises the
right to use land and water tbr the srrmi'$ own majntenancc aad that of his
reinclocr. The right belongs to al1 Samjs but it may only be e:rerciserl by
thoso who are munbers r:f a sanri villago. The village is a geographicai
grazing area as well as an ccononic entity. The object of rr villuge, *hich
may aequire rigbts and undertake sommitmcnts, is to ulanage, in accordance
with the Act, tire reindeCIr h.rrdiug within tho pasture arca of the viLlage to
the com.mon boneflt of it.* member.n. Thc rcindeer herding area comprises
approximately one-third ot'the surfaoe of Swcden and is clivicled into all-
ycar land and winter grazing land, ln so lir as the county of Jirrrtlaud is
concerned, .\cction 3 of the Act stipulutes that reindcer herding may be
eonductcd throughout the ycar on the so-called 'teindeer grazing
filountains" (renhetadjdllen) and in those arerus within tho county whioh, ai
the end of J'unc 1992, belonged to thc state snd were made svaihible
spocifically for reindser gazing. winter gv"ingmay be carriod out fiom
october to April in such areas ouLside the reindeer grazing mtruntains
where, si:rcc a long time pa*rq reindeer her.ding has been conducted during
ccrtain times of thc ycar, Within certain parts of thc rcindeer herding area
the borders arc controverrinl antl havc never been definerJ, eqreoially as
concqrns the winter gruzing land. If there is u rlispu.te whether i par'ticular
piecc of land hu^s tradition*lly been used for hcrcting during cerrain tirnos of
the year - and thus may bo usecl for wintcr glazing - the issuc has to be
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deoidod by thc courts (scc the report by the Reindeer Herding Poliey
Comrnittce. SOU200l:101, p. t69),

On 20 Scptcrnher 
'1990 a large nnmber of private ow[ers of lanc1 in the

municipality of I{itdedalen in.stihrted proceedings agaiust fivo Sumi vrllages,
the four applicants and thc Idre Nya Sami village, before the DisU'ict Court
(tingsriitten) of Sveg. On4lxre 1991 and 11 Scptcmbcr 1995 filther suits
were instituted. Thc tfuee oflses, compriSing 5?1 pieocs of property' w€f,e

examined logethet. The lnndowners sought a declaratory judgrnent that
there was no right of &e Sami villagqs to reirdeer gruzing on their land
without u vnlicl c(lntrrct to that otl'ect conclutled betweeD thc landowner and
thc villagc. The Sami villagar, on the other hand, claimed that they had the
right k; winter grujng within their respective areas based on.
(1) prescrlptlon fiom tLnc immcmorial (urmlnnes hfrrdr, (2) the provisions

o'f'the reindeof grazing and reindeer herding acts of ]886, I8.9E. 1928 and
1971, (3) custom, or (a) public international lrw, more specifically Articlc
27 ofthe UN Convctrtioa on Civil and PoliticuL Rights, tN sompaled with
chapter I . seotion 2 of rhe Ittsuumem of Govsmm ent {Regeringsformen).

The Dishict Court held fbur prqparatory meetings asd an oral hearing
which took place on J.8 Septembe: - 25 October 1995. It heard u lurge
number of experts and witressos aud had rogard to gubstantial docunrentury
evidence, Havilig examined the developrnents of thE Sami culfirre and the
reindeer herding right .rinoe prehistorie times, the court issued a 1.92-ptge
judgmcnt oa 2t Fsbnrary 1996, It found that, froru the 16th to the late 19th
century,'there had not boen any wint€r gazzing which. had esttblished u right
for tlre Samis to .such grazing on the relevant proporties and that, from the
late 19th century, the actual'wlnter gruzing, us unnunlly reconled by the so-
called Lapp bdliftit (lapptbgd(tr), had not lastcd long cnough in the
rospectivc parishes to creatg a rigbt to glazing on those properties based on
prcscription from titne irmnemorial, such prer-cription requiring at least 90
years' use ofrhe land. Forthese reasons, the Sanri villages could not clainr a
right to'use thE properties under thc various laws, including tho Reindeer
Herding Act presenrly iu force. Moreover, the court founcl that a right to real
property c6uld not legally be cstablished through "cu*\tom'r unrl that a righr
to wintcr gazing on ure properties in question oould not bc bascd on the
provisions of the uN convention nnd the Insrnunent of GoveEment. The
coun thefefore concluded that thore was no rigbt of the Sami villagas to
reindoer grazing on the plaintiffs' Iaad ',rdtho'ur a vulid contraot and
ucconlingly gavc judgment in favour of the landowners. The sourt ordered
the sauri villages jointly to prry the plaintiffs' lcgal costs, arnounting to
approximately 4 millioo. Sw*lish lconor (SEK; abaut 430,000 euros
(ErrR)).

'fhe 
five Sami villuges oppealcd to the Court ol Appeul (hovrdte.tfi of

Nedre Norrland. Qn 22 september 1992 tb.ey claimed that there wa$ a
procedural hindrance (rdttegdngshinder) as they lackecl the cupacity to act
as parrias in relation to the issue concerned by the proceedings in guestion,
The uppellatc court shou'ld therefore quash the District Court's iudgment
and dlsrniss the landowncrs' aotion, By a decision of 4 November 1992. the
court rejocted thc villcges' chim, .stotkrg that. under tho provisions of the
Rei.ndccr Herding Act, they }ad ttrc ncccssary lognl crrpaoity. On



s .  5 / 8

, ! - t :
' t "

iin',r!$g

< ..,=sF
- : . : ; : : .1

.a.a::::::, ,
i:li*::::

HANDOT^SDALEN SAMI VILLACE AND OTHERS V. SWEDEN - STATEMENT OF FACTS 3

18 February 1999 rhe Supreme Court {Hdgsta dom"tnlen) rofiised l.eave to
appeal against thc appellate court's decision.

ftlre Nya Sarni village later withdrew its appeal and, on 16 Novembcr
2001, the Court of Appeal stuck out the case iu this respect. It also ordcfed
thot that Sami village wa$ not rosponsible for the legal costs in thc Disfuict
Court.

9y a judgmerlt of 15 Fobruary 2002, the Court of Appeal uphel{ th9
District Court's judgment The appellate court hcld an oral hearing and had
regard to the same evidence ss the Dishict Cor;rJ snd soms additional
.ritten evidence introduced hy the applicants. It initially referred to thc
concluriqn by the Supreme CoUrt in the so-cnlled '"Iaxed Mountains Case"
(slranefriitlsmdlet, NJA 1981, p. l), that the r.ights pertaining to roindeer
herding are exhaustively rogulated by ttre Reindeer Hcrding Act, and notcd
that, consequently, the right of winter gruing is dependent on the
conditio.ns frrr prescription fiorn time imrnsnorial being met. Having
examined the cvidcnce presented, the apaellatc corut found in agreement
with the District Court. that, before the 20th cen$ryt thcrc had not beon
such winter greziltg outsido tlto reindeer Fazing mouotai,rs which, together
with the graztng that had takcn place during the 20th csntury, could create u
right to u$o the relevant propcrtics oo ths basis of prarcription from time
immemorial. The applicantr were ordered to pay the plaintitk' legai oosts in
the Court eiti Appeal, &mounting to approxlmntcly 2.9 million SEK (nbout
EUR 310,000).

On 29 April 2004 thc Supreme Court ref.u.ced the applicants leave to
appenl.

COMPLAINTS

L The applicants comphin thnt their right to use land tirr winter grazing,
con.rtituting a possession withir: the meaning of A*iole 1 of Protocol No. 'r

to ths convention, was violuted, irs the limitations resulting from the court
o'f Appeal j'udgment were nof preilf,jbed by sqfficiently clear and precise
donestic law, as the grazing arcas remain undefined, and did not strike a
t'air balance between ths demands ot'the public and the rights of the sami
villuges.

2. They llm olrrim thut they were frcecl with an insunnountabie burden
of proo{ as tho Court of Appeal,s judgmeut shows that vory specific
evidence on the hequency and Iocatirrn of tho reindeer grazing during
several hundred ycaf,s was rccluired. As thc burdcn of proof was vi*ually
impossiblc to mcc! thc ap.plicants were placed at a substantial disadvantagl
vis-$r-vis the opponent landowneTs and cannot be considered thcrefore to
have hrd a fni.r heoring within the rncnning of Article 6 of the convention.

3, Further under Article 6, the applicants a.ssert ttrat they'did not have
etlbctive acce$ to court. They refer to thc fact that. whilb they did not
inhoduos the iegal proceedings in question, they had to pay the plalntitts'
legal costs. Together with thc applicants, own tegal costsl the total costs of
the prooeedings allegcdly amounted to 15.1 milion sEK (more than
1,6 million EUR). ln ordsr to pay those cos(r, the Sami villagcs had to taks
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louus whjch they miglrt notbe able to repay. Allcgedly, in some similor land
right disputes, other Sami villages have concluded that they could not aftbrd.
to defend their rights. Moreovcr, this might have besn the reason for tho
Idrc Nya Sanri villuge to wjthdrsw '|irrm the domestic proceediags in the
present case.

4. The upplicunts f'urther maintain that the lenglh of thc domesiic
proceedings was not rcasonablc un<ler Artrcle 6. while rhe period of
approximately tive rmd {r half years in the District court could partty be
explnined by the extensive material that had to be oxamined for tbe first
time, there was no justification for the six yeors spent in the court of Appeal
or lbr the period r>f more than two ycars spent in the supreme court on the
issuc of lcave lo appeal.

5. should the circumstsncqq invoked in relation to the complaints under
Article 6 not amount ro violations by thernselve$, the applicants finally
submit thnt the overall eftbct of the burden of prootl the legal costs and the
]*gtt of the proceedings involved a denial of an effeJrive reanedy, in
breaeh of Ar{clc 13 of the (lonvention in conjunction with Article I of
Protocol No. I.

I t l i i

.:: ,.lrl
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THIRD SECTION

Application no, 390 I 3/04
by HANDOLSDALEN SAMI VILLAGE and others

against Sweden
lodged on 29 October 2004

9uostious to the Partiaq

'1. Tl'as there been an intertbrence witli t[e applicauts' poacehrl enjoyment
of possessions, within the meaaing of Artiole I of Protocoi No. I ? Tf srr, has
there been a violation of that provision?

2, Did the applicunts havo a fair hearing in the dEtsrmination of their civil
rights, in aocordance with Artiole 6 $ I of the Convention? In particular,
wtts thc principle of equality of amrs respected as regards the burden of
proot?

3- Having regard to the legll eosts involved in the domostic proceedings,
did the applicants have effcctive access to court, within the meaning of
Article 6 $ 1 ofthe Convention?

4. Was the iength of the proceedings in the preserit casc in breach of the
"reasontble tiflo" requilemEnt tlf Article 6 g I of tbe Convention?
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Chapter X

Legal Aid

Rule 9l

1. The President of the Chamber rnay, either at the request of an applicant having

lodged an application under Article 34 of the Convention or of his or hcr own motron.
groot fruu tbgal aia to the applicant fur oonnection with the prescntation of the case

ftom the nroment when obseivations in writing on the admissibility of that applicrrtion
are received from the rcsponclent Contracting Paty in accordance with Rule 54 $ 2
(b), or where the dmeJimit fbr their submission hut expired'

2, Subjeot to Rule 96, where the applicant has brwn gr.anted lcgal ai<l in
corjgection witb the preientatign of his or her c$se before the Chamber, that grant
shall continue iD force for thc purposes of his or her repre$entetion before the Grand
Chantber.

Rule 92

Legal aid shall be granted only where the Presidcnt of the Chamber is satisfied

(a) that it is neoe.ssnry for dre proper ct>nduct of the casc before the Chamber;

(b) th$t thc npplicant has insufficient mems to meet all or'part of the costs
cntailed,

Rulet 93

1. In ortler to dotennine whether or not applicants huve sutficient mezurs to meet
all or pzut of the costs entailed, they shall bc required to complets r fbrm of
decluration .stating their incomg capitel assels and uny financial commitments in
rcspect of dependants, or any other 'finnncial obligations- The deslaf,ation shall be
certificd by the appropriute domestic arrthority or authorities.

2- l'he Conhacting Party concemed shall be requested kr .submjt its commcnts in
writing.

3. After receiving ti:e iafomration mentir:nerl in paragrapbs
the President of thc Chamber shall clccide wbether or not to
Registor shall inform the parties acanr<lingly.

I and 2 of this Rule.
grant legal aid. The


